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(1) The third prong of the standard for determ ning whether a
conviction exists with regard to deferred adjudi cati ons has been
el i m nat ed pursuant to section 101(a)(48)(A) of the I nm gration and
Nationality Act, 8 U S.C. 8§ 1101(a)(48)(A) (Supp. Il 1996). Matter
of Ozkok, 19 I1&N Dec. 546 (BI A 1988), superseded.

(2) A deferred adjudication under article 42.12, 8 5 of the Texas
Code of Crimnal Procedure is a conviction for immgration
pur poses.

Peter D. WIIlIliamson, Esquire, for the respondent

Lisa Luis, Assistant District Counsel, for the Inmgration and
Nat ural i zati on Service

Before: Board En Banc: SCHM DI, Chairnman; DUNNE, Vice Chairman;
VACCA, HEI LMAN, HOLMES, HURW TZ, VILLAGELIU, COLE, NMATHON,
GUENDELSBERCGER, and JONES, Board Menbers. Concurring
pi nion: GRANT, Board Menber, joined by FILPPU, Board
Menber . Concurring and Dissenting Opinion: ROSENBERG
Board Menber.

VI LLAGELI U, Board Menber:

The respondent appeals fromthe April 17, 1997, decision of the
Immigration Judge finding him deportable as charged, as an
aggravated felon convicted of attenpted nmurder, and ineligible for
relief fromdeportation. The appeal wll be dism ssed.
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. PROCEDURAL OVERVI EW

The respondent is a native and citizen of the Philippi nes who was
admtted into the United States on or about Septenber 9, 1992, as a
noni mmgrant, later adjusting his status to that of a |awful
per manent resident of the United States on January 6, 1993. The
record reflects that on August 26, 1993, the respondent entered a
plea of nolo contendere in the 179th District Court of Harris
County, Texas, to a charge of attenpted nmurder. On that sane date
the trial judge deferred adjudication of the crimnal charge and
pl aced the respondent on probation until August 25, 2001. See Tex.
Crim P. Code Ann. art. 42.12, 8§ 5(a) (West 1993).

On January 10, 1997, the Inmgration and Naturalization Service
i ssued an Order to Show Cause and Notice of Hearing (FormI-221),
charging the respondent with deportability under section
241(a)(2)(A) (iii) of the Immigration and Nationality Act, 8 U S.C
§ 1251(a)(2)(A) (iii) (1994), alleging that he had been convicted of
an aggravated fel ony as defined under section 101(a)(43) of the Act,
8 USC § 1101(a)(43) (1994). In finding the respondent
deportable, the Inmgration Judge held that his deferred
adj udi cation constituted a conviction for an aggravated fel ony under
the new definition of the term “conviction,” which was enacted by
section 322 of the Illegal Inmgration Reform and |nmm grant
Responsi bility Act of 1996, Division C of Pub. L. No. 104-208, 110
Stat. 3009-546, 3009-628 (“IIRIRA"), and codified in section
101(a)(48)(A) of the Act, 8 US C. 8§ 1101(a)(48)(A) (Supp. 11
1996) .1

! Section 101(a)(48)(A) of the Act provides as foll ows:

The term*“conviction” neans, with respect to an alien, a fornal
judgnent of guilt of the alien entered by a court or, if
adj udi cation of guilt has been w thheld, where--

(i) a judge or jury has found the alien guilty or the
alien has entered a plea of guilty or nol o contendere or
has admtted sufficient facts to warrant a finding of
guilt, and

(ii) the judge has ordered some form of punishnent,
penalty, or restraint on the alien’s liberty to be
i mposed.
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1. ARGUMENTS

On appeal the respondent offers several constitutional chall enges
to the application of the newy enacted definition of the term
“conviction” to his August 16, 1993, deferred adjudi cation, clainng
violations of the Fifth Anendnent’s due process, full faith and
credit, and ex post facto clauses. Sinilarly, the respondent offers
a nunber of argunments why his deferred adjudication cannot
constitute a “conviction” for immgration purposes, including the
following: all direct appeals of his adjudication have not been
exhausted; the statute does not specifically reference deferred
adj udi cati ons; the Texas deferred adj udi cati on statute provides for
di sm ssal of charges upon conpletion of probation; and the new
definition of conviction is inapplicable, as his deferred
adjudi cation was entered prior to its enactnent. The respondent
al so mai ntains that Martinez-Montoya v. INS, 904 F.2d 1018 (5th Cir.
1990), is controlling precedent in the circuit in which this case
arises, and that it nandates an outconme contrary to that arrived at
by the Inmgration Judge in this case.

In response, the Service contends that Congress deliberately

broadened the scope of the definition of a “conviction,” as
enunci ated by this Board in Matter of Ozkok, 19 I&N Dec. 546 (BIA
1988), in order to obviate the effects of the various state

aneliorative provisions which may follow a finding or adm ssion of
guilt and inposition of punishnent.? The Service asserts that
Congress has abolished the requirenent that an adjudication be
“final” and elimnated the third prong of the Mtter of Orkok
definition of a conviction.

2 In Matter of Ozkok, supra, we found that a conviction exists, for
i mm gration purposes, where an alien has had a formal judgnment of
guilt entered by a court or, if adjudication of guilt has been
wi t hhel d, where the followi ng three-pronged test is net: (1) a judge
or jury has found the alien guilty or he has entered a plea of
guilty or nolo contendere or has admitted sufficient facts to
warrant a finding of guilty; (2) the judge has ordered sone form of
puni shnent, penalty, or restraint on the person’'s liberty to be
i nposed; and (3) a judgnment or adjudication of guilty may be entered
if the person violates the terns of his probation or fails to conply
with the requirenments of the court’s order, without availability of
further proceedings regarding his guilt or innocence of the original
char ge.




I nterimDeci sion #3364

[11. ANALYSI S

Initially, we reject the respondent’s contention that the decision
of the United States Court of Appeals for the Fifth Crcuit in
Martinez-Montoya v. INS, supra, is controlling, although this Board
has historically followed a circuit court’s precedent in cases
arising withinthat circuit. See Matter of Anselno, 20 | &N Dec. 25,
31 (BIA 1989). Where Congress has subsequently spoken to the
preci se question at issue and its intent is clear, effect must be
gi ven to congressional intent and "that is the end of the matter."
Chevron, U S. A, Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837, 843 (1984). Basic principles of statutory
construction mandate that courts first “must give effect to the
unamnbi guously expressed intent of Congress.” 1d. at 842-43. In
determining a statute’s plain neaning, we assume that “Congress
intends the words in its enactnments to carry ‘their ordinary,
contenporary, conmobn neaning.’” Pioneer Inv. Servs. Co. V.
Brunswi ck Assocs. Ltd. Partnership, 507 U'S. 380, 388 (1993)
(quoting Perrin v. United States, 444 U S. 37, 42 (1979)); see also
INS v. Phinpathya, 464 U S. 183, 189 (1984). |In ascertaining the
pl ai n meani ng of the statute, the Board “nust | ook to the particul ar
statutory | anguage at issue, as well as the |anguage and design of
the statute as a whole.” K Mart Corp. v. Cartier, Inc., 486 U S
281, 291 (1988). Where Congress’ intent is not plainly expressed or
subject to an ordinary nmeaning, we are to determ ne a reasonable
interpretation of the | anguage that effectuates Congress’ intent.
Chevron, U S. A, Inc. v. Natural Resources Defense Council, Inc.,

supra.

Simlarly, the rules of statutory construction dictate that we take
into account the design of the statute as a whole. K Mart Corp. v.
Cartier, Inc., supra. 1In doing so, we may exanmine the legislative
history. Although |egislative statenents have | ess force than the
cl ear and pl ai n | anguage of the statute, such statenents are hel pful
to corroborate and underscore a reasonable interpretation of the
statute. See, e.g., Weinberger v. Rossi, 456 U S. 25, 32 (1982).

W agree with the Service that Congress has clearly and
unanbi guousl y defined the term“conviction” for inmgration purposes
and thus has spoken directly to the issue before the Board.
Congress has expressly stated that its intent in enacting section
322 of the IIRIRA was to “broaden[] the scope of the definition of
‘conviction beyond that adopted by the Board of I mmigration Appeal s
in Matter of Orkok.” H R Conf. Rep. No. 104-828, at 224 (1996)
(“Joint Explanatory Statenent”). In this regard, the conference
report states:
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As the Board noted in Ozkok, there exist in the various
States a nmyriad of provisions for aneliorating the effects
of a conviction. As aresult, aliens who have clearly been
guilty of crimnal behavior and whom Congress intended to
be considered “convicted” have escaped the inmgration
consequences normal | y attendant upon a conviction. Ozkok,
while making it nore difficult for alien crimnals to
escape such consequences, does not go far enough to address
situations where a judgnent of gquilt or inposition of
sentence i s suspended, conditioned upon the alien’s future
good behavior. . . . In sone States, adjudication may be
“deferred” upon a finding or confession of guilt, and a
final judgnent of guilt may not be inposed if the alien
viol ates probation until there is an additional proceedi ng
regarding the alien’s guilt or innocence. |In such cases
the third prong of the Ozkok definition prevents the
original finding or confession of guilt to be considered a
“conviction” for deportation purposes. This new provi sion,
by renmoving the third prong of Ozkok, clarifies
Congressional intent that even in cases where adjudi cation
is “deferred,” the original finding or confession of guilt
is sufficient to establish a “conviction” for purposes of
the inmm gration | awns.

Id.

Simlarly, the purpose of the newly enacted section 101(a)(48)(A)
was summarized as follows: “It broadens the definition of
‘conviction” for inmmgration | aw purposes to include all aliens who
have admtted to or been found to have committed crines. This wll
make it easier to remove crimnal aliens, regardless of specific
procedures in States for deferred adjudication . . . .” HR Rep
No. 104-879 (1997), available in 1997 W 9288 at *295. Thus, it is
clear that Congress deliberately nodified the definition of
conviction to include deferred adjudications.

The Texas statute under which the respondent received an order of
deferred adj udi cati on provides:

[When inits opinion the best interest of society and the
defendant will be served, the court may, after receiving a
plea of guilty or plea of nolo contendere, hearing the
evidence, and finding that it substanti ates the defendant's
guilt, defer further proceedings wthout entering an
adjudi cation of guilt, and place the defendant on
probati on.
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Tex. Gim P. Code art. 42.12, § 5(a).

The record reflects that the respondent received a deferred

adjudi cation for attenpted nurder on August 26, 1993. The
respondent concedes that, in conjunction wth his deferred
adj udi cation, he was placed on probation for 8 years. The

respondent’s suggestion that probation is not a form of punishnent
or a restraint upon his liberty is incorrect. The Texas Court of
Crimnal Appeals has specifically held that an order of deferred
adj udi cation itself can be regarded as a formof punishnent. Witson
v. State, 924 S .W2d 711, 714 (Tex. Crim App. 1996). Moreover, the
Supreme Court has consistently recogni zed probation as a form of
puni shrent or restraint. See Staples v. United States, 511 U S
600, 636 (1994); United States v. G anderson, 511 U S. 39 (1994);
Mstretta v. United States, 488 U S. 361, 363 (1989); Hi cks v.
Fei ock, 485 U S 624, 640 (1988) (stating that a fixed term of
probation is itself a punishnent).

In light of the undisputed facts presented, we find that the
| mmi gration Judge properly found that the respondent was convi cted
of attenpted nmurder, an aggravated felony, for inmm gration purposes.
Section 101(a)(48)(A) of the Act. Moreover, while we recognize that
the Texas deferred adjudication statute allows for the possibility
of further appellate reviewif certain circunstances occur,® we find
that the possibility of such reviewis not determ native. Congress,
for purposes of deferred adjudications, has specifically excluded
fromthe definition of “conviction” the third prong of the standard
enunci ated in Matter of Ozkok, supra, requiring that a judgnent or
adjudication of qguilt my be entered if the alien violated

8 The relevant statute further provides:

On violation of a condition of probation inmposed under
Subsection (a) of this section, the defendant may be
arrested and detained . . . . The defendant is entitled
to a hearing limted to the determ nation by the court
of whether it proceeds with an adjudication of guilt on
the original charge. No appeal nmay be taken fromthis
det er mi nati on. After an adjudication of guilt, al
pr oceedi ngs, including assessnent of punishnent,
pronouncenent of sentence, granting of probation, and
defendant’ s appeal continue as if the adjudication of
guilt had not been deferred.

Tex. Gim P. Code art. 42.12, § 5(b).

6
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probation, w thout further proceedi ngs regarding guilt or innocence
on the original charge. Al t hough such further proceedings are
potentially avail abl e under the Texas deferred adj udi cati on statute,
Congress has specifically explained that it intended to obviate the
need to inquire into that fact.

Based upon our concl usi on that Congress expressly nodified the test
delineated in Matter of Orzkok, we find that Martinez-Mntoya v. I NS,
supra, no longer controls the issue before us. That case was
prem sed on our reasoning in Matter of Ozkok, supra, which Congress
has now affirmatively revised. Moreover, “[i]n the absence of a
plain indication to the contrary, . . . it is to be assumed when
Congress enacts a statute that it does not intend to make its
application dependent on state law.” NLRB v. Natural Gas Utility
Dist., 402 U.S. 600, 603 (1971). Congress has expressed its intent
that the application of the definition of the term*“conviction” to
deferred adjudications not be dependent on the vagaries of State
law, as the new definition is specifically intended to “nake it
easier to renove crimnal aliens, regardless of specific procedures
in States for deferred adjudications.” H R Rep. No. 104-879 (1997)
(enphasi s added) .

The respondent’ s remai ni ng argunents are simlarly unavailing. The
respondent correctly noted that this Board cannot entertain
constitutional challenges to the statutes we adninister. See Matter
of Awadh, 15 I &N Dec. 775 (BI A 1976); Matter of Bul os, 15 | &N Dec.
645 (BI A 1976); WNatter of Chery and Hassan, 15 I&N Dec. 380 (BIA
1975) . Moreover, it is well established that the prohibition
agai nst ex post facto | aws does not apply to deportation statutes.
Galvan v. Press, 347 US. 522, 531-32 (1954); Harisiades V.
Shaughnessy, 342 U. S. 580, 594-95 (1952); Matter of Gonez-Graldo,
20 | &N Dec. 957 (BIA 1995); Matter of G, 20 I&N Dec. 529 (BIA
1992). Furthernore, the Suprenme Court, this Board, and the circuit
in which this case arises have consistently held that Congress may
constitutionally attach new immgration consequences to past
crimnal conduct. Lehman v. United States ex rel. Carson, 353 U S
685, 690 (1957); Harisiades v. Shaugnessy, supra; lgnacio v. INS
955 F.2d 295, 298 (5th Cr. 1992); Mtter of Gonez-G ral do, supra.

In closing, we note that the respondent’s argument that the new
definition of a conviction is inapplicable to his appeal is w thout
merit. Section 322(c) of the IIRIRA specifically states that
anendnments made by section 322(a) “shall apply to convictions and
sentences entered before, on, or after the date of the enactnent of
this Act.” Matter of S S, InterimDecision 3317, at 4 (BI A 1997);
Matter of Yeung, InterimDecision 3297 (Bl A 1997); see al so Landgr af

7
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v. USI FilmProducts, 511 U S. 244, 265 (1994) (noting that when new
statutory provisions attach new | egal consequences to prior events,
“settl ed expectations should not be lightly disrupted,” unless, as
here, Congress expressly states such an intent). The respondent’s
reliance on United States v. Gonez- Rodriguez, 96 F. 3d 1262 (9th Cir.
1996), as authority in support of his argunent agai nst applying the
revised definition of conviction to his case is msplaced. That
case is inapplicable, as it pertains to the effective date of a
different section of the Act which is not at issue here.

V. CONCLUSI ON

In view of the record before us, we find that the respondent is
deportable as an alien convicted of an aggravated felony. The
I mmigration Judge correctly found that the deferred adjudication
under the Texas statute is a conviction for immgration purposes.
Accordingly, the respondent’s appeal wll be di sm ssed.

ORDER:  The appeal is dism ssed.

Board Member Lori L. Scial abba did not participate in the decision

in this case.

CONCURRI NG CPI NI ON: Edward R Grant, Board Menber, in which Lauri S.
Fi | ppu, joined

| respectfully concur.

| wite separately to address the view expressed in the concurring
and di ssenting opi nion that the “conviction” of record in this case,
despite neeting the definition set forth in section 101(a)(48)(A) of
the Imrigration and Nationality Act, 8 U S C § 1101(a)(48)(A
(Supp. Il 1996), neverthel ess may not be considered to support the
charge of deportability under the Act because it is not “final.”
Thi s argunment m sapprehends both the case | aw on which it purports
torely as well as the extent of the changes brought about by the
recent addition of section 101(a)(48) to the Act. See 111 egal
Immigration Reform and Immgrant Responsibility Act of 1996,
Division Cof Pub. L. No. 104-208, § 322, 110 Stat. 3009-546, 3009-
628 (“IRIRA").
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Plainly put, section 101(a)(48) supersedes all prior case |aw,
adm ni strative rulings, and regulations that, in the absence of a
clear statutory definition of a “conviction,” sought to determ ne if
an alien “convicted” under state |law also should be considered
“convicted” for purposes of federal immgration |aw The
interpretations of the term*“convicted” in pre-1IRIRA case law, in
Boar d deci si ons such as Matter of Orkok, 19 I &N Dec. 546 (1988), and
in 8 CF.R 8§ 242.2 (1997) no longer have force of |aw i ndependent
of the new statutory definition. Mor eover, anal ysis which | ooks
first to pre-l1I RIRA case | aw such as Pino v. lLandon, 349 U S. 901
(1955) (per curiam, pre-1IRIRArulings such as Ozkok, or pre-11 RIRA
regul ati ons, and then seeks to deternmine what portion of these
earlier authorities have been altered by the addition of section
101(a)(48) to the Act, is the juridical equivalent of putting new

wine into old skins. Qur only obligation in this case is to
determ ne if, based on the respondent’s admi ssion of guilt and the
concomtant restraint on liberty inposed, the respondent has

sustai ned a “conviction” under the definition now set forth in the
Act. This the majority capably has established, and the di ssent has
conceded.

Despite this concession, the dissent maintains that pre-11 R RA | aw,
chiefly Pino v. Landon and its progeny, renmains determnative of
whet her a “conviction” exists for purposes of the Act. The
dissent’s argunent rests largely on the principle that, absent
mani f est congressional intent to the contrary, a statutory anmendnent
is not presuned to overturn existing judicial interpretations of the
statute. See Matter of Punu, Interim Decision 3364 (BIA
1998) (Rosenberg, concurring and dissenting). The di ssent argues
that under pre-11RIRA authorities, in particular Pino v. Landon and
its progeny, “finality” is an adjunct requirenent separate fromthe
determ nation of whether a *“conviction” has occurred. Thi s
requi renent, the dissent argues further, survives the enactnent of
section 101(a)(48) because Congress did not utter a clear intention
to the contrary. These argunents both mi sread the context in which
the pre-11 RIRA authorities arose and ignore the cl ear congressiona
intent to make a deferred adjudication “final” for purposes of
federal inmgration |aw

On the first point, it is wuseful to note why the rules of
construction engendered by Pino nmust be re-examined in |ight of the
subsequent congressional action in section 322 of the IIRIRA to
enact, for the first tinme, a definition of “conviction” for al
pur poses under the Act, including to establish deportability.
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The derivation of the “finality” requirenent occurred under very
di fferent circunstances. “Finality” evolved to inpose upon the
vagaries of state law definitions of “conviction” a uniformfedera
standard that would accord with the underlying policies of section
241 of the then-recently enacted Inmgration and Nationality Act of
1952, ch. 477, 66 Stat. 163. Pino v. N colls, 215 F.2d 237 (1st
Cir. 1954), rev'd on other grounds, Pino v. Landon, 349 U S 901
(1955) (per curian. The United States Court of Appeals for the
First Circuit noted that, as a general matter, federal courts are
governed by the laws of the states in determ ning whether an alien
has been “convicted” of a crime that will sustain deportability.
Pino v. N colls, supra, at 242 (citing United States ex rel.
Freislinger v. Smith, 41 F.2d 707 (7th Cir. 1930)). However, the
court also observed that under Massachusetts Ilaw, the word
“convi cted” may be given different neanings in different contexts,
id. at 243, and that Massachusetts courts “obvious[ly]” had never
been called upon to resolve when a “conviction” under state |aw
satisfied the requirenents for deportability of an alien under
federal law. Thus, the authority of state law could not solely be
relied upon to determine as a matter of federal policy whether an

aliens “social wundesirability has . . . been sufficiently
est abl i shed for purposes of deportation.” |1d. at 244.

“In this context,” the court observed, “in the interest of a
uni formapplication of the federal statute, the nmeaning of the word
‘convicted” is a federal question to be determ ned upon due
consi deration of the policy which 8§ 241(a)(4) of the . . . Act was
designed to serve.” 1d. at 243. On this point, the court believed,

federal policy would best be served by a rule of construction that
ensured the certainty and reliability of the underlying state
convi ction being relied upon to establish deportability in the first
i nstance.

[S]ince |l egal determ nation of guilt is made the statutory
test of deportability, we should seek an interpretation of
the word “convicted” in 8 241(a)(4) as will ensure that
this legal determ nation has been made with reasonable
certainty and finality.

Id. at 244. In “seeking” this definition, the court noted that a
formal plea of guilty is “[p]erhaps” a conviction, “even before the
court takes any action on the matter of sentence.” 1d. In the
case before it, however, respondent Pino pled “not guilty,” was
tried, and was found guilty. Id. at 241, 244. The Covernnent
contended that this adjudication of guilt, wi thout nore, satisfied
the statutory requirenent of being “convicted.” [1d. at 244. The

10
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First Crcuit disagreed, noting that judicial resolution of a notion
for new trial or disposition of “normal routine appellate review
are part of the “ordinary processes of re-exam nation, the outcone
of which perhaps ought to be awaited before it can be said, with
sufficient certainty and definiteness, that the state has
‘convicted the alien of crine.” 1d. (enphasis added).

It is clear fromPino and its progeny, therefore, that “finality”
is not a separate requirenent in the determ nation of whether an
al i en has been “convicted” for purposes of federal inmgration | aw
Rather, it was an integral element of that determ nation. See
Martinez-NMontoya v. INS, 904 F.2d 1018, 1022 (9th Cr. 1990) (noting
a “singular l|lack of evidence of legislative intent to show that
Congress has acted to establish a federal standard to determ ne
whet her or not a state crimnal conviction has occurred”); WIIl v.
INS, 447 F.2d 529, 531 (7th CGr. 1971) (noting absence of "anything
of significance in the legislative history of the Act casting |ight
on the precise concept Congress sought to enbody by the use of the
term ‘convicted ”). As stated by the Second Circuit in Marino v.
INS, 537 F.2d 686, 691 (2d Cr. 1976), “[Aln alien is not deened to
have been ‘convicted of a crinme under the Act until his conviction
has attained a substantial degree of finality.” The First Grcuit
has agreed, noting that the requirenent of finality is
“[ s]uperinposed on [ Ozkok’s] three-part test” of what constitutes a
convi ction under the Act, arequirenent that is satisfied “if direct
appel l ate review of the conviction has either been exhausted or
wai ved.” Wite v. INS 17 F.3d 475, 479 (1st Cir. 1994) (citing the
footnote in Matter of Ozkok, supra, at 552). Finally, the Fifth
Circuit, addressing the issue of whether a Texas “deferred
adj udi cation” constitutes a conviction, stated that “even if the
deferred adjudication of his quilty plea was considered a
conviction,” the respondent could not “be considered convicted for
inmmgrati on purposes because the alleged conviction [was] not
final.” Martinez-Montoya v. INS, supra, at 1025 (citing Pino v.
Landon, supra) (enphasis added).

The enactnent of section 101(a)(48) of the Act eradicates the key
jurisprudential underpinnings of Pino and its progeny. First,
rather than a “singular lack of . . . legislative intent” on the
i ssue, Martinez-Montoya v. INS, supra, at 1022, Congress now has
clearly spoken on the “preci se concept [it] sought to enbody by the

use of the term‘convicted” in the Act, WII v. INS supra, at 531
Second, the Board and the courts are no | onger engaged in “seeking
[a] definition” of conviction that wll provide a “uniform

application” that carries forth the policies designed to serve by
the Act. Pino v. N cholls, supra, at 244. Section 101(a)(48) now

11
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sets forth both the policy and the ground rules for wuniform
application. Third, the Board and the courts no |onger need
speculate on matters such as whether a formal plea of guilty
“perhaps” constitutes a conviction under the Act—the plain | anguage
makes it so, provided a concomtant restraint on liberty is inposed.
Sections 101(a)(48)(A) (i), (ii). Fourth, the Board and the courts
no longer are to rely on the vagaries of ameliorative provisions in
state law in order to determ ne whether a “conviction” exists for
pur poses of the Act. H R Conf. Rep. No. 104-828, at 224 (1996)
(“Joint Explanatory Statenent”).

The pre-1IRIRA “finality” requirenment, therefore, nust be seen for
what it is: a rule of construction, adopted in the absence of clear
congressional intent, to provide a uniform federal rule to a
guestion that m ght otherwi se depend on the vagaries of state |aw
To the extent that any such rule of construction survives the
enact ment of section 101(a)(48) of the Act, it cannot be applied to
derogate the plain legislative intent of Congress. See generally
Chevron, U S. A, Inc. v. Natural Resources Defense Council, Inc.,
467 U. S. 837, 842 (1984) (stating that if Congress has spoken to the
preci se question at issue and its intent is clear, both the court
and the agency nust give effect to congressional intent and “that is
the end of the matter”). In the case at hand, inposition of an
adjunct requirement of “finality” based on the contingent
availability of appeal to an alien who clearly has sustained a
“conviction” within the neaning of section 101(a)(48) would do
precisely that—vitiate the cl ear and unanbi guous i ntent of Congress
to treat as “convicted” for purposes of federal inmmgration |aw an
ali en who has been granted a deferred adjudication

The di ssent proposes to divide the issue of whether an alien has
been “convicted” for purposes of federal immgration law into two
discrete inquiries: first, whether there has been an adjudication
or admi ssion of guilt sufficient to constitute a “conviction,” and
second, whether that conviction is “final.” The dissent concedes
that the deferred adjudication in this case is a “conviction” under
section 101(a)(48), but then denies that it can constitute a basis
for deportation because it has not reached a sufficient degree of
“finality.” Theresult isirrational: a deferred adjudication that
fully neets the Act’s definition of a “conviction” is held, due to
the extraneous requirement of “finality,” not to constitute a
“conviction” sufficient to sustain a charge of deportability.

Section 101(a)(48) invalidates such a bifurcated analysis. The

single inquiry is, as it has been since Pino, whether or not a
conviction exists for purposes of federal inmgration |aw.  Under

12
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Pino and its progeny, the courts, in the absence of congressiona
intent to the contrary, inposed the elenment of “finality” onto that
inquiry. Now, the elements of that inquiry are spelled out by
section 101(a)(48), and this Board is not free to add or detract
fromthose elenents, and in particular to add an el ement that woul d
in effect vitiate the definition established by Congress.

On the precise question before us, Congress manifestly intended to
vacate the judicial, adm nistrative, and regulatory rules holding a
Texas deferred adjudication not to constitute a “conviction” for
pur poses of the Act. Henceforth, such a “deferred adjudication”
constitutes a “conviction,” notw thstanding the fact that the alien
retains a contingent right to withdraw his or her confession of
guilt, demand a formal adjudication, and appeal fromthe result of

that adj udi cati on. “This new provision . . . clarifies
Congressional intent that even in cases where adjudication is
‘deferred,” the original finding or confession of quilt is

sufficient to establish a ‘conviction” for purposes of the
immgration laws.” H R Conf. Rep. 104-828, at 224 (1996) (enphasis
added). The confession of guilt and inposition of penalty in this
case, therefore, must be found sufficient to establish a
“conviction” under the Act. Congress presunptively was aware that
deferral of formal adjudication perforce results in deferral of any
ri ght of appeal fromthat adjudication (should it ever take place).
A conviction established for purposes of the Act notwi thstanding the
deferral of formal adjudication cannot be vitiated due to the
concomtant deferral of the right of appeal from that deferred
adj udi cati on.

This case does not require us to resolve all questions that may
arise in determ ning whether the definitional elenents of section
101(a)(48) are met in a particular case.! It suffices for us to
determ ne that, here, the elenments of section 101(a)(48) have been
establ i shed.

For these reasons, and those set forth by the majority, | concur
in the dismssal of respondent’s appeal

! For exanple, this opinion does not address the circunstance of an

al i en agai nst whom a formal adjudication of guilt has been entered
by a court, but who has pendi ng a noncol | at eral post-judgment notion
or direct appeal

13
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CONCURRI NG and DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

| respectfully concur in part and dissent in part.

The issue in this case is whether the respondent—-who pled nolo
contendere to the charge of attenpted nurder under article 42.12
section 5(a) of the Texas Crimnal Procedure Code and is subject to
a period of comunity supervision continuing until August 25,
2001—+s deportable under section 241(a)(2)(A)(iii) of the
Immigration and Nationality Act, 8 US C 8§ 1251(a)(2)(A)(iii)
(1994), as an alien who has been convicted of an aggravated fel ony.
As the basis for an order of deportability, the evidence nust
establish that the respondent has been “convicted” of the offense
that is alleged in the Order to Show Cause (“0OSC’), and that his
convictionis “final.”? Such a conviction nust be “final,” not only
in terms of our characterization of the trial procedures that were
followed, but in terns of the waiver or exhaustion of available
appel | ate procedures. Accordingly, we nmust deternm ne two separate
questions of fact and |lawfirst, whether a conviction exists, and
second, whether it is a final conviction in relation to the
availability of direct appeal

The definition of the term “conviction” contained in section
101(a)(48)(A) of the Act, 8 U.S.C. § 1101(a)(48)A) (Supp. Il 1996),
goes beyond the forner federal standard, which we established in
Matter of Orzkok, 19 I&N Dec. 546, 552 (BIA 1988), to define what
constitutes a conviction, and i ncludes a situation in which, despite
a violation of probation, a “final judgnent of guilt may not be
i nposed until there is an additional proceeding regarding the
aliens guilt or innocence.” Id. at n.7; see also Illega
Immigration Reform and Immgrant Responsibility Act of 1996,
Division C of Pub. L. No 104-208, 8§ 322(a), 110 Stat. 3009-546

2 The Immgration and Naturalization Service bears the burden of
provi ng by evidence that is clear, unequivocal, and convincing that
t he respondent has a final conviction for an offense classifiable as
an aggravated felony. See Wuodby v. INS 385 US 276 (1966)
(articulating and assigning the burden of proof in deportation
proceedings); 8 CFR 8§ 240.46(a) (1997) (stating that a
determ nati on of deportability is not valid unless it is found by
cl ear, unequivocal, and convincing evidence that the facts all eged
and charged are true).

14
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3009-628 (“IIRIRA");® HR Conf. Rep. No. 104-828, at 224 (“Joint
Expl anatory Statenent”) (articulating “prong three” or the “third
prong” of the rule in Matter of Ozkok, supra, which was expressly
overrul ed by section 322 of the IIRIRA). Therefore, | concur wth
the mjority that, although the trial judge deferred the
adj udi cation of guilt under the Texas statute, the respondent has
been convicted according to the plain | anguage of the Act.

However, | dissent from the majority’s reasoning and their
concl usion that the respondent is deportable, because a conviction
is not “final” for purposes of incurring deportability under section
241(a)(2)(A) (iii) of the Act unless direct appeal is waived or
exhaust ed. This rule, applicable to all state and federa
convi ctions, originated with the 1955 deci sion of the Supreme Court
in Pino v. Landon, 349 U.S. 901 (1955) (holding that the disposition
in question |acked a sufficient degree of finality to constitute a
final conviction that would support a finding of deportability), and
is universally accepted by adm nistrative and judicial authorities
as constituting a federal standard inits own right. See Matter of
Ozkok, supra, at 552, n.7, and cases cited therein; see also Evitts
v. Lucey, 469 U S. 387 (1985).

This wel |l -established requirenent was not rejected or nodified by
Congress either in the plain statutory |anguage of section
101(a)(48)(A) of the Act or in the legislative history relating to
it. See Joint Explanatory Statement, supra, at 223-24; cf. Matter
of Fuent es- Canpos, Interi mDecision 3318 (Bl A 1997) (relating to the
wel | -established interpretation of the phrase “is deportable”).
Al t hough the majority gl osses over the essential question of whether
the respondent’s conviction is a final one in relation to the

® As this is a deportation proceeding that was initiated prior to
April 1, 1997, it is governed in nost respects by the Inmmgration
and Nationality Act, as anended by the Antiterrorismand Effective
Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214, 1277
(“AEDPA"). See IIRIRA 8 309(c)(1), 110 Stat. at 3009-625
Nevert hel ess, unl ess ot herw se precluded, the definition introduced
in the IIRIRA effective Septenber 30,1996, is applicable. See
I[TRIRA § 322(c); Matter of S-S, Interim Decision 3317, at 4 (BIA
1997).
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availability of direct appeal, the answer is dispositive of the
appeal before us.*

As the statute under which the respondent entered a plea of nolo
contendere provides that he retains the right of direct appeal
t hroughout the period that he must conply with the disposition
entered under article 42.12, section 5(a) of the Texas statute, the
respondent’s right of direct appeal remains in effect. See Tex
Crim P. Code Ann. art. 42.12, 8§ 5(b)(West 1993); see also Martinez-
Montoya v. INS, 904 F.2d 1018, 1025 (5th Cir. 1990) (concl udi ng that
an adjudication that is subject to direct appeal under article
42.12, section 5 is not a “final” conviction). Therefore, despite
the fact that the respondent has been “convicted,” as now defi ned
under section 101(a)(48)(A) of the Act, his conviction is not final
Wlson v. INS, 43 F.3d 211 (5th Cr.), cert. denied, 516 U S 811
(1995) (citing Pino v. Landon, supra, and Martinez-NMontoya v. INS
supra, as authority for finding that the requirenment of finality of
convi ction was satisfied when the respondent’s period of appeal from
a jury verdict had expired).

In the absence of a final conviction of the offense charged as the
underlying basis for deportability, the record before us does not
contain clear, wunequivocal, and convincing evidence that the
respondent is deportable as charged. H s appeal should be
sustai ned, not dism ssed, and the charges against him should be
term nat ed.

l. ESSENTI AL UNDERPI NNI NGS:  THE | NDEPENDENT FEDERAL STANDARD
REQUI RING FINALITY OF CONVI CTI ON RELATED TO DI RECT APPEAL

The federal standard requiring that direct appeal of a conviction
must be waived or exhausted before it can be said that a final
conviction exists for deportation purposes has been adopted
uniformy by the federal courts and the Board as the rule in
imm gration cases for nearly half a century. WIson v. INS supra,
at 215 (citing D ckerson v. New Banner Institute, Inc., 460 U. S. 103
(1983), for the “general proposition that federal |aw governs the
application of Congressional statutes in the absence of a plain
| anguage to the contrary”); Yazdchi v. INS, 878 F.2d 166, 167 (5th

4 The concurring opinion insists, remarkably, that the respondent’s
right of direct appeal of his state adjudication has no bearing at
all on our resolution of his appeal
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Cir.), cert. denied, 493 US. 978 (1989); cf. Mtter of L-G,
InterimbDeci sion 3254 (BI A 1995) (regarding the federal standard for
det erm ni ng m sdeneanor or felony | evel of state offense); Matter of
Manrique, Interim Decision 3250 (Bl A 1995) (regarding the federal
standard for finding rehabilitative first offender statutes under
state | aw).

It nust be wunderstood that the federal standard for what
constitutes a conviction in relation to a deferred adjudication
procedure is distinct fromwhat renders any conviction final wth
regard to availability of direct appeal. The right of direct appeal
has been recogni zed by the Suprenme Court and i s not an idiosyncratic
feature of only certain state statutory schenmes, but is comon to
many. Evitts v. Lucey, supra, at 396 (stating that "[i]n bringing
an appeal as of right fromhis conviction, a crimnal defendant is
attenpting to denonstrate that the conviction, with its consequent
drastic loss of liberty, is unlawful"); see also Goodwi n v. Johnson
132 F. 3d 162, 174 (5th Cr. 1997) (indicating that “[t] he appellate
process exists solely for the purpose of correcting errors that
occurred at the trial court level”). Unl ess waived, a right of
di rect appeal attaches to nost convictions during whatever periodis
provi ded by an individual statute, and in sone cases, the right may
apply to judgnments reached based on a defendant’s guilty plea. See
Evitts v. Lucey, supra (stating that no disposition constitutes a
final conviction unless and until direct appeal has been waived or
exhausted); see also Taylor v. United States, 495 U S. 575, 578
(1990) (addressing federal standard for definition of burglary in
the context of the defendant’s appeal following his guilty plea);
United States V. Addoni zi o, 442 U. S. 178, 184, (1979)
(di stinguishing direct appellate review fromcollateral review and
favoring direct review to preserve the concept of finality).

A. Pino, Not Punu, Enbodies The Suprene Court’s Requirenent of
Finality Related To Direct Appea

In Pino v. lLandon, supra, at 901, the Suprene Court declined to
find that the conviction in question “attained such finality as to
support an order of deportation.” Al though the reasoning underlying
t he per curiamdecision of the Suprene Court is not el aborated, the
decision is not devoid of context. The Court’s finding that the
conviction | acked sufficient finality to support a deportation order
is informed significantly by consideration of the decision rendered
by the United States Court of Appeals for the First Gircuit in Pino
V. Nicolls, 215 F.2d 237 (1st Cir. 1954), rev'd, Pino v. lLandon,
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supra, fromwhich Pino sought and was granted certiorari before the
Suprenme Court.

Al though the First Crcuit ruled against Pino, who had been
convi cted of both larceny and indecent liberties with a mnor,® the
court recognized that “in the interest of a uniformapplication of
the federal statute, the neaning of the word 'convicted is a
federal question,” and conceded that direct appeal was avail able
should Pino’s “on-file” conviction be taken fromthe files, stating
t hat

we should seek an interpretation of the word “convicted” in

8§ 241(a)(4) as will ensure that this |egal determ nation has
been made with reasonable certainty and finality. . . . [as]
normal routine appellate reviewprovided by law. . . [is] part

of the ordinary processes of re-examnation, the outcone of
whi ch perhaps ought to be awaited before it can be said, with
sufficient certainty and definiteness, that the state has
“convicted” the alien of crine.

Id. at 244 (enphasis added). Neverthel ess, the First Circuit
specifically opined that “[t]he object, of course, is to get rid of
aliens with socially undesirable crimnal traits,” although “[0] nce
in a while, an innocent man may be convicted.” 1d. at 243.
Consi deri ng whet her the governnent “has to wait forever” for such an
eventuality to occur, id. at 244, the First Crcuit concluded that
because “there [was] every probability that, once a case [was]
pl aced on file, it [would] remain in that status undisturbed and
probably forgotten,” Pino had been “convicted” within the neani ng of
the Act, notwithstanding Pino's right of appeal. 1d. at 245.

Thi s was the decision that the Suprene Court reversed. Therefore,
t he Suprene Court found that where a defendant retained the right of
appeal —even when al nost 5 years had passed since the tinme the case
was placed “on file”—the conviction |acked sufficient finality to
support a finding of deportability.

B. Well-Established Distinctions Between the Terns
“Convi ction” and “Final Conviction”

5 Notably, Pino brought his challenge to the deportation order in
habeas corpus proceedi ngs. See Heikkila v. Barber, 345 U S. 229
(1953).
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The Board’s 1988 decision in Mtter of Ozkok, supra, at 549,
underscored the inportance of establishing a wuniform federal
standard to determine what constitutes a final conviction at the
state trial |evel. The need for such a federal standard was
acknow edged decades ago in our decision in Matter of O, 7 | &N Dec.
539, 541 (BIA 1957), and in the Attorney Ceneral’s rejection of a
standard that relied on the “vagaries of state law in Matter of
A-F-, 8 I & Dec. 429, 446 (BIA, A G 1959), each of which had been
i ssued not long after Pino v. Landon, supra.

Therefore, in Matter of Qrkok, while recogni zing that the right of
direct appeal constituted a separate indicator of finality, we
i nposed a new generic federal standard nore enconpassing than that
contained in Matter of L-R-, 8 I1&N Dec. 269 (Bl A 1959), which had
| ooked only to the fact that a state relied on a disposition for
some state purpose to find that a conviction existed. 1In an effort
to avoid the “vagaries of state law,” we held that a conviction
existed if a deferred adjudication under state |aw foreclosed
further proceedings on the original question of the defendant’s
guilt or innocence in the event the conditions of the disposition
were violated. Mtter of Ozkok, supra.

1. Fifth Grcuit Decisions and Longstandi ng
Judicial Interpretation

Contrary to the majority’ s erroneous over-generalization that the
deci sion of the United States Court of Appeals for the Fifth Crcuit
in Martinez-Mntoya v. INS, supra, no | onger control s t he outcone of
this appeal, the Fifth Crcuit has been explicit and unequivocal
concerning the separate finality element of a conviction that
relates to direct appeal. Specifically, the Fifth Crcuit rejected
t he proposition advanced by the Service' s Legalization Appeals Unit
(“LAU"), stating:

Additionally, and as a separate requirenent, the conviction
must be sufficiently final to consider the alien convicted
for immgration purposes. This test “has been the standard
we have applied since then [1959] to determni ne whether a
conviction exists for inmmgration purposes.” Matter of
Ozkok, supra.

. [ All t hough the Ozkok decision drastically changed
t he standard for determ ni ng whether a convi ction exists at
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all, it nonetheless reaffirnmed the conti nued applicability
of the separate and well-established rule that an alien's
convi ction al so nust be final to be considered a conviction
for inmm gration purposes.

Id. at 1021-22 (enphasis added). The Fifth G rcuit concluded that
“even if the deferred adjudi cation of his guilty pl ea was consi dered

a conviction, Martinez-Mntoya still properly cannot be consi dered
convicted . . . because the alleged conviction is not final.” 1d.
at 1025.

In Martinez-Montoya v. INS, the court traced the requirenent of
finality back to Pino v. Landon, supra, and recognized that the
requirenent of finality of conviction, which is independent of
factors that my determne whether a deferred adjudication
constitutes a conviction, specifically mandates that direct appea
must be exhausted or waived. [d. at 1025 (citing Matter of Ozkok,
supra). Moreover, the Fifth Crcuit has viewed the question of
finality of convictioninrelationto whether direct appeal has been
wai ved or exhausted as extendi ng beyond di spositions referred to as
“deferred adjudications,” and enconpassi ng all convictions that may
be relied upon for deportation purposes. For example, in Wlson v.
INS, supra, the Fifth Crcuit held that the defendant, who was found
and adjudged guilty and sentenced to probation, had a fina
conviction when he did not appeal during the prescribed appeal
period. 1d. at 217.

The vi ews expressed in the decisions of the Fifth Grcuit di scussed
above are consistent with judicial authority pertaining to finality
of conviction that dates back over 40 years. In WIIl v. INS, 447
F.2d 529, 531 (7th Gr. 1971), the Seventh Circuit agreed that
Congress intended the term“convicted” to be given neaning in |ight
of federal [ aw and policies, recognizing that “it appears clear from
the Suprene Court's decision in Pino and from past adm nistrative
interpretation that the Section contenplates a conviction which has

attained a substantial degree of finality.” (Ctations omtted.)
Rel yi ng on Pino, the court concluded “that a final curtain nust have
been drawn in the crimnal proceedings.” 1d. at 532. Thus, the

court held that, while the likelihood of WIIl prevailing in his
direct appeal nmay have been questionable, “as long as a direct
appeal is pending, it is sufficient to negate finality of conviction
for the purposes of 8 U S.C. § 1251(a)(11).” 1d. at 533 (enphasis
added); see also In re Mng, 469 F.2d 1352, 1354 (7th Gr. 1972)
(addressing attorney disciplinary procedures).
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In Aguilera-Enriquez v. INS 516 F.2d 565, 570 & n.6 (6th Cir.
1975), «cert. denied, 423 U. S. 1050 (1976), the Sixth Crcuit ruled
that “[wjithin the federal judicial system a person has not been
‘convicted of a crime under section 241(a)(11) until a judgnment of
convi ction has been entered and until procedures for a direct appeal
have been exhausted or waived” (citing the Federal Rules of Crimnal
Procedure, Rules 32 and 38, because “Rule 38 requires the stay of a
sentence of inprisonnent or probation . . .[and therefore] a
sentence cannot be considered final until a direct appeal has been
deci ded or waived. Until then, the ‘final curtain’ has not been
drawn on the crimnal proceeding.”).

Moreover, in Marino v. INS, 537 F.2d 686, 691 (2d Gr. 1976), the
Second Circuit held that a conviction nust attain a “substanti al
degree of finality” that does not exist unless and until direct
appel | ate revi ew has been exhausted or waived. Going further than
any court has to date, the Second Circuit focused on the fact that
Marino's right of appeal had been inpeded by a presidential amesty
and extended the finality doctrine to a foreign conviction because
Marino could not appeal his conviction on account of the amesty.
ld. at 691.

The rule that waiver or exhaustion of direct appeal is an
i ndependent touchstone of finality has been continually endorsed and
adopted in nore recent federal court decisions. In Gageda V.

United States INS, 12 F.3d 919 (9th Cr. 1993), the Ninth Grcuit
stated expressly that “[a] crimnal conviction may not be consi dered

by an IJ until it is final” and that a conviction is not final until
an alien has “‘exhausted the direct appeals to which he is
entitled.”” 1d. at 921 (quoting Mrales-Alvarado v. INS, 655 F.2d

172, 174 (9th Cr. 1981)); see also Ubina-Mauricio v. INS, 989 F. 2d
1085, 1089 (9th Cir. 1993) (concluding that “[a] crimnal conviction
is final for the purposes of immgration review if the alien has
exhausted or waived direct appellate review). Simlarly, in Wite
V. INS 17 F.3d 475 (1st Cir. 1994), the First Grcuit stated that
“[sluperinposed on the BIA's three-part test is an additional
requi renent: the ‘conviction nust have attained a sufficient degree
of finality. This finality requirement is satisfied if direct
appel l ate review of the conviction has either been exhausted or
wai ved.” 1d. at 479 (enphasis added) (citations omtted).

As t hese deci sions denonstrate, the federal standard related to the
exi stence of a “final” conviction due to the unavailability of
direct appeal extends to state dispositions that result either from
guilty verdicts or fromguilty or nolo contendere pleas resulting in
a deferred adjudication. These decisions, which derive their
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authority from Pino, uphold the requirement of finality and the
interpretation that finality refers to the right of direct appea
havi ng been exhausted or waived.

2. Controlling Board Precedent

The Board and the Attorney CGeneral consistently have required that
a conviction nmust attain a sufficient degree of finality to support
an order of deportation. In Matter of L-R-, 7 I&N Dec. 318, 322
(BIA 1956; A . G 1957), relying on Pino v. Landon, supra, the
Attorney Ceneral reversed the Board to hold that a conviction under
the Texas Suspended Sentence Act was lacking in finality and
“therefore was insufficient to support an order of deportation.”
Simlarly, in Matter of O, supra, at 541, the Board recogni zed t he
need to ascertain whether a conviction had achi eved the necessary
degree of “finality,” noting that such a determ nati on was separate
from the fact that the state may consider the disposition a
conviction for sone purpose. See also Matter of Johnson, 11 |&N
Dec. 401 (Bl A 1965).

VWhen the Board took steps in 1988 to better define a federal
standard under which we coul d assess state conviction schenmes with
greater uniformty, we reaffirned the doctrine of finality of
conviction with respect to the availability of direct appeal under
Pino v. Landon, supra. Although Matter of Ozkok, supra, focused
primarily on establishing a federal standard that would provide a
nore effective common denom nator to assess initial adjudications
made at the state trial level, we noted specifically that “[i]t is
wel | established that a conviction does not attain a sufficient
degree of finality for inmmgration purposes until direct appellate
revi ew of the conviction has been exhausted or waived.” Matter of
Ozkok, supra, at 552 n.7 (citing Marino v. INS, supra; Aguilera-
Enriquez v. INS, supra; WIIl v. INS, supra).

The principle that the availability of direct appeal is separate
fromthe effect of state provisions at the trial |evel has been
recogni zed unani mously by the Board, despite differences affecting
the interpretation of other aspects of a “final” conviction. See,
e.q., Matter of Luviano, InterimDecision 3267, at 20 n.4, 23 &n.5
(BIA 1996) (Hurwitz, dissenting, joined by Vacca) (citing
adm ni strative and federal decisions relating to a federal standard
for determining the existence of a final conviction). Thi s
principle is upheld in a nunber of Board decisions that followed
Matter of Ozkok. See Matter of Chairez, InterimDecision 3248 (Bl A
1995) (finding lack of right to appeal rendered conviction final);
Matter of Thomas, Interim Decision 3245, at 3 n.1 (BIA 1995)

22



I nteri m Deci si on #3364

(reiterating that “a conviction does not attain a sufficient degree
of finality for inmgration purposes until direct appellate review
. has been exhausted or waived” and finding that “a non-fina

convi ction cannot support a charge of deportability, and |ikew se
does not trigger a statutory bar to relief, under a section of the
Act prem sed on the existence of a ‘conviction’” (enphasis added));
Matter of Polanco, 20 I &N Dec. 894, 896 (BIA 1994) (acknow edgi ng
direct appeal as precluding finality, but holding that unless
accepted for review, “the potential for discretionary review on
direct appeal” nunc pro tunc, does not preclude a determ nation of
finality); Matter of Adetiba, 20 I1& Dec. 506, 508 (BIA 1992)
(finding finality of conviction based on evidence that the
respondent’s appeal was denied).

As these decisions denonstrate, the “sufficient finality”
requi renent of Pino, which forns the basis for the rule that a
conviction is not final for deportation purposes unless direct
appeal is waived or exhausted, has | ong been understood and accept ed
by the Board as a separate test, distinct from whether a state
scheme affords a defendant access to further proceedings to
determne guilt or innocence in the first instance. The benefit of
this rule is available to a defendant who is subject to a deferred
adj udi cati on, such as the respondent, just as it is available to any
def endant considered convicted as the result of a guilty plea or
verdict followi ng trial

[1. STATUTORY CONSTRUCTI ON:  THE DEFI NI TION OF A CONVI CTI ON
UNDER THE PLAI N LANGUAGE AND PERM SSI BLE | NTERPRETATI ON DOCTRI NES

Section 101(a)(48)(A) of the Act specifies the elements of a
crimnal procedure that constitute a “conviction,” codifying the
definition for the first time in the history of the Act. Wile the
statutory | anguage nakes it clear that a formal judgnment of guilt,
or, inthe alternative, a verdict or plea followed by the inposition
of some punishment or restraint on liberty, constitutes a
conviction, the majority’ s assertion that “Congress has abolished
the requirenent that an adjudication be ‘final’ and elimnated the
third prong of the Matter of Ozkok definition of a conviction,’
Matter of Punu, Interim Decision 3364, at 3 (BIA 1998) (enphasis
added), is erroneous. It conflates the requirenment of finality of
conviction related to direct appeal as though it were an el enent of
a conviction tied exclusively to our former interpretation of
certain state deferred adjudications under “prong three” of Matter
of Ozkok, supra.
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Pl ai nly, although section 101(a)(48)(A) of the Act “elim nated the
third prong,” it has not “abolished the requirement that an
adj udi cation be ‘final.”” As the statute is silent beyond defining
what constitutes a conviction with regard to | ater determn nati ons of
guilt or innocence when judgnent is deferred, it is inaccurate and
incorrect to conclude that it addresses the status of the
respondent’s conviction with regard to the fact that he not only
retains the right to trial, but retains the right to direct appeal.
See Tex. Crim P. Code Ann. art. 42.12, § 5(b). It is therefore
unreasonable to conclude that “[b]ased upon our conclusion that
Congress expressly nodified the test delineated in Matter of Qzkok,
we find that Mrtinez-Mdntoya v. INS no |onger controls the issue
before us.” Matter of Punu, supra, at 7 (citation omtted). Such
a conclusion violates the longstanding rule pertaining to the
avail ability of direct appeal, acknow edged unequivocally as being
controlling by the United States Court of Appeals for the Fifth
Crcuit in Wlson v. INS, supra, and Martinez-Mntoya v. INS,
supra, and constitutes an i nperm ssi bl e construction of the statute.

A.  Chevron Analysis of Section 101(a)(48)(A) and Applicable
Principles of Statutory Construction

Qur construction of the existing statutory | anguage and t he absence
of any |language specifically addressing either finality of
conviction or direct appellate review of a conviction, is governed

by the Supreme Court’s decision in Chevron, U S. A, Inc. v. Natural
Resources Defense Council, Inc., 467 U S. 837, 842-43 (1984). As
our purpose in interpreting the statute is to give nmeaning to
Congress’ intent in enacting it, we nust identify the precise

guesti on addressed by Congress, and either give effect to the
| anguage of the statute if it is plain, or provide a perm ssible
construction of it if it is not.

As the majority recogni zes, in assessing the plain | anguage of the
statute under the Chevron test, we nust consider it in the context
of the statute as a whole. |INS v. Cardoza-Fonseca, 480 U.S. 421,
431 (1987); INS v. Phinpathya, 464 U. S. 183, 189 (1984); see also
Matter of Fuentes-Canpos, Interim Decision 3318 (BIA 1997).
Therefore, principles of statutory construction should guide us in
interpreting the plain | anguage regardi ng “conviction,” as well as
in providing a reasonable interpretation of the statute in the event
it is anbiguous.

The precise question addressed by Congress in adding section
101(a)(48)(A) to the Act, relevant to the case before us, is the
effect of a deferred adjudication in which a plea of guilty or a
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pl ea of nolo contendere is entered and/or a guilty finding is made,
and puni shrent or sone other restriction on the defendant’s liberty
is inmposed. The | anguage of the statute regardi ng what constitutes
a convictionis plain with respect to a change in the definition of
a conviction. However, the statute does not define what constitutes
a final conviction for purposes of establishing deportability, and
if “Congress has not directly addressed the precise question at
issue,” it is for the agency—here the Board—+to construe the issue
and for a reviewing court to determ ne whether such a construction
“is based on a perm ssible construction of the statute.” Chevron
US A, Inc. v. Natural Resources Defense Council, Inc., supra, at
843; see also Handan v. INS, 98 F.3d 183, 185 (5th Cr. 1996)
(describing the second part of its two-prong standard of review,
articulated in Animashaun v. INS, 990 F.2d 234, 237 (5th Cir.),
cert. denied, 510 U.S. 995 (1993), as applying the standard that an
agency interpretati on nust be reasonable to be upheld).

In adding section 101(a)(48)(A) of the Act, Congress did not
i nclude any |anguage referring to direct appellate review as an
element of finality of conviction. Gven the fact that it nade
such a significant change in elimnating “prong three,” it is
not abl e that Congress did not specifically address Pino v. Landon
supra, which has been understood by the federal courts of appeals,
as well as by the Board and by the Attorney General, to require that
di rect appeal must be exhausted or wai ved. See G pollone v. Liggett
Goup, Inc., 505 U S. 504 (1992).

1. Intent Indicated in Legislative History

The l egislative history is sil ent regardi ng Congress havi ng had any
intent to elimnate either the rule of Pino v. Landon applicable to
direct appeal, or the standard of finality of conviction requiring
wai ver or exhaustion of direct appellate review Mreover, Congress
did not alter the finality requirement in the AEDPA, which was
enacted only 6 nmonths before the IIRIRA focused specifically on
terrorists and crimnal aliens, and it did not address finality
related to direct appeal in any legislative history associated with
the AEDPA. As the Supreme Court stated in INS v. Cardoza-Fonseca,
supra, when “the plain | anguage of this statute appears to settle
the question before us . . . we look to the legislative history to
determine only whether there is ‘clearly expressed |egislative
intention” contrary to that |anguage, which would require us to
guestion the strong presunption that Congress expresses its intent
t hrough the | anguage it chooses. 1In this case, far fromcausing us
to question the conclusion that flows fromthe statutory |anguage,

25



I nterimDeci sion #3364

the legislative history adds compelling support to our holding
.7 1d. at 433 (citations omtted).

Al t hough silent as to the effect of direct appeal, the |l egislative
history is clear. Congress’ elimnation of “prong three” of the
Ozkok decision in favor of a new federal standard was intended to
overconme the “nyriad of provisions” that allowed “aliens who have
clearly been quilty of crimnal behavior . . . to. . . escape the
i mm gration consequences.” Joint Explanatory Statenment, supra, at
224 (enphasis added). The requirenent that a conviction nmust be
final, in ternms of direct appeal, does not conflict with the intent
of Congress as elaborated in the |egislative history acconpanying
section 101(a)(48)(A) of the Act, and actually can be said to
further it. In Evitts v. Lucey, supra, at 399-400, the Suprene
Court found that a system of appeal as of right, although not
mandated by the constitution, “is established precisely to assure
that only those who are validly convicted have their freedom
drastically curtailed.” (Enphasis added). Thus, the requirenent of
finality of conviction related to direct appeal ensures that only
t hose respondents whose convictions are legitimte indications of
their guilt of a deportable crimnal offense are subject to
deportati on consequences.

Furthernore, despite expressly intending to avoid the “nyriad of
provisions” in different state statutes, the legislative history
does not—and cannot, as a practical matter—foreclose reference to
state «crimnal procedures for purposes of determning the

applicability of the newfederal standard. 1n other words, the nost
enconpassi ng federal standard for what constitutes a conviction is
still dependent upon the elenents of the state statute. See, e.q.

Cabral v. INS, 15 F. 3d 193, 196 n.5 (1st Gr. 1994) (stating that we
ook to state law only to deternmine the el enments of the offense of
conviction (citing Matter of H, 7 I &N Dec. 359, 360 (BI A 1956))).

For exanpl e, under section 101(a)(48)(A) of the Act, if a fornal
judgrment of guilt does not exist, the state disposition in question
must, as a matter of fact, include a finding of guilt or a plea of
guilty, nol o contendere, or adm ssion to sufficient facts to warrant
afinding of guilt. Simlarly, the court nmust, as a matter of fact,
i npose sonme formof punishment or restraint on liberty. Cdearly, it
is conceivable that a state statute could exist under which no
formal judgnment or finding, plea, or adm ssion of guilt is made, but
in which prosecution is deferred subject to a defendant’s
sati sfactory conpl etion of sone supervised program Al though nore
difficult to imagine, it also is possible that a finding or
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adm ssion m ght be made wi thout the inposition of any restraint on
the defendant’s liberty.

Li kewi se, when we determ ne whether an offense, as defined by a
state statute, constitutes a ground of deportability under a
particul ar provision of the Act, we are not relying on the state's
definition of the type of crime covered as a matter of state |aw,
but are relying on the el enents of the offense, as a matter of fact,
to determne whether the Act is violated by a conviction of the
crinme as defined. See, e.qg., Mtter of Teixiera, InterimDecision
3275 (Bl A 1996); see also Matter of L-G, supra; United States v.
Taylor, supra. W are not, in such cases, accepting or applying the
state’ s construction of what constitutes a conviction, an aggravat ed
felony, or a firearns offense, as a matter of law, but relying on
the facts—er elements of the state statute—to determ ne whether the
offense fits within the federal definition of a violation that
i ncurs inmmgration consequences. In the sanme way, in applying the
federal standard that the right of direct appeal nust be waived or
exhausted, we nust rely on the provisions of state |law-hot to
determ ne the standard we apply for our l|egal conclusion, but to
det erm ne whether a conviction is final according to that standard.

2. Intent Found in Acquiescence to Controlling Interpretations

As the plain statutory |anguage that has been enacted does not
conpel a different reading, it is proper to infer that Congress did
not change the requirement that a conviction nust be final in
relation to direct appeal having been exhausted or wai ved to support
an order of deportability. See Lorillard v. Pons, 434 U S. 575, 580
(1978) (stating that "Congress is presumed to be aware of an
adm nistrative or judicial interpretation of a statute and to adopt
that interpretation when it re-enacts a statute wthout change
. . . .7 (citing Albemarl e Paper Co. v. Mody, 422 U.S. 405, 414 n. 8
(1975); NLRBv. GQullett Gn Co., 340 U S. 361, 366 (1951); National
Lead Co. v. United States, 252 U S. 140, 147 (1920); 2A C. Sands,
Sut herland Statutory Construction 8 49.09 and cases cited (4th ed.
1973))).

In Lorillard v. Pons, supra, at 581, the Suprene Court recognized
that “where, as here, Congress adopts a new |aw incorporating
sections of a prior law, Congress nornmally can be presuned to have
had know edge of the interpretation given to the incorporated |aw,
at least insofar as it affects the new statute.” (Enphasis added).
Congress not only is deenmed to be aware of prior interpretations of
a statute, but of preexisting case |law, when it acts. Schei denmann
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v. INS, 83 F.3d 1517, 1526 (3d Cir. 1996). In Lorillard v. Pons,

supra, the Court stated that such a presunption was proper when

Congress exhibited both a detailed know edge of the FLSA
provisions and their judicial interpretation and a
willingness to depart from those provisions regarded as
undesirable or inappropriate for incorporation . . . .
This selectivity . . . strongly suggests that but for those
changes Congress expressly made, it intended to i ncorporate
fully the renedi es and procedures of the FLSA.

Id. at 581-82 (enphasis added).

In enacting a statutory definition of a “conviction,” Congress
denonstrated a detail ed knowl edge of the judicial and adnmi nistrative
interpretation of both a conviction and a final conviction wth
regard to direct appeal. As in Lorillard, Congress was selective in
elimnating one particular element of our prior definition of a
conviction that did “not go far enough . . . to establish a
‘conviction” for purposes of the inmgration |aws.” Joi nt
Expl anatory Statement, supra, at 224. By contrast, Congress did not
abolish the requirenment that an adjudication constituting a
conviction nmust be final. Such a requirenent is inposed pursuant to
Pino v. lLandon, supra, and its progeny, including Board decisions
that are not controlled by “prong three” of Matter of Orkok, supra.

Congress’ detailed know edge of the law and its selectivity
suggests that “but for those changes Congress expressly made,” it
intended to maintain the existing interpretations. Lorillard v.
Pons, supra, at 582; see also Chemical Mrs. Ass'n v. Natura
Resources Defense Council, Inc., 470 U. S 116, 127 (1985) (stating
that “[a]lnother indication that Congress did not intend to forbid
[certain waivers and nodifications] is its silence on the issue”).
In Chemical Munufacturers Ass'n. Vv. Natural Resources Defense

Council, 1Inc., supra, at 127-28, the Court noted that, if the
Conference Conmttee neant to “boldly . . . elimnate FDF
variances,” as the NRDC clained, “it is odd that the Commttee did

not comunicate it,” since it was well aware of judicial decisions
that ruled to the contrary. Simlarly, as Congress specifically
exam ned and expressly overrul ed those Board precedents with which
it disagreed,® and failed to nention either the specific aspect of

5 The Joint Explanatory Statenment, supra, expressly indicates the
particul ar adm nistrative decisions and the specific aspects of
(continued...)
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Matter of Orzkok, supra, pertaining to direct appeal, or any other

Board decisions such as Mtter of Polanco, supra, Matter of
Chairez, supra, or Matter of Thomas, supra, which address finality
of convictioninrelationto the availability of direct appeal, | do

not see how we can sinply overl ook or ignore Congress’ silence.

Sound principles of statutory construction also provide that
Congress will not be deened to overrul e controlling federal case | aw
sub silentio, or by inplication. See, e.qg., Mnessen Sout hwestern
Ry. Co. v. Morgan, 486 U.S. 330, 337-38 (1988) (recognizing that
Congress’ failure to disturb a consistent judicial interpretation of
the statute may provide sone indication that Congress “‘at |east
acqui esces in, and apparently affirnms’” the interpretation (quoting
Cannon v. University of Chicago, 441 U. S. 677, 703 (1979))). \Wen
Congress intended to overrule the holding of the Suprenme Court in
INS v. Phinpathya, supra, which had read the statutory requirenent
of a period of continuous physical presence literally, w thout
regard to whether a departure was “brief, casual, or innocent,” it
did so by an explicit statenent in the | egislative history. Conpare
former section 244(b)(2) of the Act, added by I nmm grati on Reformand
Control Act of 1986, Pub. L. No. 99-603, § 315(b), 100 Stat. 3359,
3439-40, in which Congress expressly indicated its intent to
overrule the Supreme Court’s 1984 decision in INS v. Phinpathya,

supra.

Simlarly, in Vance v. Terrazas, 444 U S. 252 (1980), the Court
addressed 8 U S.C. § 1481(c), enacted by Congress follow ng the
Court’s decision in Mtsugi N shikawa v. Dulles, 356 U S 129, 138
(1958), and found that its prior holding had been expressly
overrul ed. Concluding that Congress’ “evident aimwas to suppl ant
the evidentiary standards prescribed by N shikawa,” Vance v.
Terrazas, supra, at 264, the Court acknow edged that “[t] he House
Report accompanying 8 1481(c), H R Rep. No. 1086, 87th Cong., 1st
Sess., 40 (1961), U. S. Code Cong. & Admi n. News, p. 2950, [which
quoted with approval fromM. Justice Harlan's dissenting opinionin
Ni shi kawa,] took direct aim at N shikawa's holding.” [1d. at 265
n. 8.

5(...continued)

t hose decisions that it found objectionable and wi shed to overturn.
See, e.g., Matter of Orkok, supra; Matter of Castro, 19 I &N Dec. 692
(BIA 1988) (relating to inposition and execution of sentence);
Matter of Esposito, Interim Decision 3243 (BIA 1995) (sane).
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Congress never has expressed specifically any interest to obviate
direct appeal or to overrule Pino v. Landon. Consequently, the
“inference” that evidence of the waiver or exhaustion of direct
appeal remains an essential elenent of deportability based on a
crimnal conviction, “is buttressed by an exam nation of the
| anguage Congress chose to describe” a conviction. Lorillard v.
Pons, supra, at 583 (“‘[Where words are enployed in a statute which
had at the tine a well-known neaning at common | aw or in the | aw of
this country, they are presunmed to have been used in that sense
unl ess the context conpels to the contrary.”” (quoting Standard Q|
v. United States, 221 U S 1, 59 (1911))); see also Glbert v.
United States, 370 U. S. 650, 655 (1962); Montclair v. Ransdell, 107
U S. 147, 152 (1883). Under these circunstances, Pino v. Landon,
whi ch is understood to be at the root of the finality of conviction
requi renent with respect to the availability of direct appeal, nust
be found to control the resolution of this appeal. See Martinez-
Montoya v. INS, supra.

3. Intent Based on Statutory Silence Regarding Direct Appeal

The plain |language before us is l|limted to defining what
constitutes a conviction and does not define what constitutes a
final conviction for purposes of establishing deportability. W may
extrapolate from Matter of Fuentes-Canpos, supra, at 4 (BIA 1997),

that “the plain |anguage of the amendnent . . . [as] construed
within the context of the well-established . . . distinctions
[between a conviction and a final conviction],” supports the

reasonabl e concl usion that section 101(a)(48)(A) “applies only” to
the definition of what constitutes a conviction at the trial |evel.
This reading is consistent with the principle that use of one term
inaparticular section of the statute, w thout reference to anot her
term that is commonly accepted as having a different nmeaning,
supports interpreting the section as being limted to its express
terns. See Matter of Fuentes-Canpos, supra, at 3-5 (interpreting
Congress’ failure to use | anguage to expressly bar an alien who “is
excludabl e” fromeligibility for a section 212(c) waiver to indicate
that access to such a waiver remains available to such an
i ndividual). Such silence mlitates in favor of our not disturbing
the wel | -established and | ongstanding interpretation of finality of
convi ction as being contingent on exhaustion of direct appeal.

VWhat is nore, Congress is not unable to specify, using plain
| anguage, that direct appeal has no effect on a “conviction” when it
wi shes to do so. See Travers v. Shalala, 20 F.3d 993 (9th Gir.
1994) . For exanpl e, when enacting the Medi care and Medi cai d Pati ent
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and Program Protection Act in 1987, Congress broadened the
definition of "conviction®™ to enconpass not only the entry of
judgnment, but also the participationin "a first offender, deferred
adj udi cati on, or other programwhere judgnent of conviction has been
withheld." HR Rep. No. 99-727, at 75 (1986), reprinted in 1986
US CCAN 3607, 3665. At the sane tinme, Congress there defined
the term "conviction" in 42 US.C. 8§ 1320a-7(i)(1) (1994) as “a
judgnent of <conviction [that] has been entered against [an]
i ndi vidual or entity by a Federal, State, or |ocal court, regardl ess
of whether there is an appeal pending or whether the judgnent of
conviction or other record relating to crimnal conduct has been
expunged.”

Sil ence cannot result in such a drastic change in interpretation
of the inmmgration law as would occur were the position of the
majority to be accepted. Anerican Hospital Ass’n. v. NLRB, 499 U. S
606 (1991). Perhaps equally as inportant as the Fifth Crcuit’s
recogni ti on of the i ndependent requirenent that a conviction nust be
final to support an order of deportationis the circuit’s demand for
“[evidence to indicate] greater clarity of purpose when a statute
woul d be read to upset a status quo long in place.” United States
V. Quaye, 57 F.3d 447, 450 (5th Cr. 1995). Adopting the view of
the petitioner and the Solicitor General, the Fifth Circuit reversed
t he deportation order of the district court, holding that nothing in
18 U.S.C § 3583 indicated that it was Congress’ intent to
“underm ne [the] executive prerogative sub silentio” or to “deprive
aliens deported at sentencing of such relief . . . which the
Attorney CGeneral may grant.” 1d.

The Supreme Court | ooks askance on interpretations of congressi ona
silence that would result in fundanmental changes contrary to well -
est abl i shed principles such as the significance of the availability
of direct appeal. In Chisom v. Roener, 501 U S. 380, 396 n.23
(1992), the Court majority noted that “silence in this regard can be
likened to the dog that did not bark. See A Doyle, Silver Blaze,
in The Conpl ete Sherlock Hol mes 335 (1927).” The Court quoted Chief
Justice Rehnquist’s dissent in Harrison v. PPGlndustries, Inc., 446
U S 578, 602 (1980) (Rehnquist C.J., dissenting), in which he
stated that "[i]n a case where the construction of |egislative
| anguage such as this makes so sweepi ng and so rel ativel y unort hodox
a change as that made here, | think judges as well as detectives may
take into consideration the fact that a watchdog did not bark in the
night." See also Anerican Hospital Ass’'n. v. NLRB, supra, at 613-14
(stating that “[i]f this amendnment had been intended to place the
inmportant limtation on the scope of the Board' s rul emaki ng powers
that petitioner suggests, we woul d expect to find some expression of
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that intent in the legislative history. Cf. Harrison v. PPG
Industries, Inc., supra.

4. Perm ssible Construction That G ves Meaning to the Statute

The plain |anguage of section 101(a)(48)(A) of the Act is not
devoid of neaning when read sinply to define what constitutes a
convi ction wi thout disturbing the concept of finality of conviction
Nor is an interpretation of the arguable anbiguity created by
Congress’ silence reasonably read as elimnating the requirenent
that direct appeal nust be exhausted or waived before a conviction
is sufficiently final to sustain a finding of deportability.

Not all guilty or nolo pleas nmean that the respondent is guilty or
mean that a guilty defendant will “escape[]” deportation. Evitts v.
Lucey, supra; WII v. INS, supra; see also Brady v. United States,
397 U.S. 742, 755 n.14 (1970) (citing Alford v. North Carolina, 405
F.2d 340 (4th Gr. 1968)). First, sone convictions do not incur
deportability at all. Second, the presence of a conviction has
meani ng i ndependent of its status as a final conviction related to
determ ni ng deportability, as the existence of a conviction—even if
not final —+ay be a factor affecting eligibility for discretionary
relief from deportation on other grounds. See Matter of Thomas

supra.

Third, lest it be thought that a deferred adjudication is akin to
a guilty plea, and that direct appeal is linmted to convictions
following judge or jury trials, it nust be noted that sone guilty
pl eas are appeal ed. For exanple, in United States v. Taylor, supra,
i n which the Suprenme Court addressed the need for a federal standard
that defined burglary for purposes of assessing convictions under
state statutes, the respondent had entered into a plea agreenent in
whi ch he pled guilty, but reserved his right to appeal the resulting
conviction. United States v. Taylor was decided in the context of
that appeal, which notably did not address any clained
constitutional or procedural infirmties related to the plea, but
focused on whether the defendant could be considered convicted of
burglary as a substantive matter, despite his plea.

Mor eover, appeals from deferred adjudications at the state tria
level do remain available in some instances, even where further
trial proceedings on guilt or innocence are not provided. For
exanple, in the District of Colunbia Court of Appeals, a defendant
who was found guilty and received 180 days’ probation under a
deferred schene nevertheless retained his right to appeal that
di sposition. Mzingo v. United States, 503 A 2d 1238 (D.C. 1986)
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(determning that this probationary scheme resulted in a conviction
subject to appeal). Thus, contrary to the suggestion of the
concurring Board Menber that direct appeal is of no consequence
because it is linked to and dependent on the adjudication of the
respondent’s guilt or innocence in the first instance, the right of
direct appeal is not always dependent on the presence of further
pr oceedi ngs.

Furthernore, just as section 101(A)(48)(A) does not supersede the
rule that direct appeal nust be exhausted or waived, neither does
that section limt the tine period in which we honor direct appeals
that remain available. These periods vary fromstate to state, and
bet ween state and federal statutes, often depending on the section
of the statute in which the offense is addressed. For exanple, in
New York a defendant nust appeal a crimnal prosecution within 30
days of the decision, or the mailing of a witten decision. See
NY. Cim Proc. Law 8§ 460.10(1)(a) (MKiney 1997). And,
Connecticut requires that a defendant take a direct appeal froma
crimnal prosecution within 2 weeks. Conn. Gen. Stat. Ann. § 54-
95(b) (West 1997). A Notice of Appeal from a federal conviction
must be filed within 10 days after the entry of a judgnent. See
Fed. R App. Proc. 4(b); see also Taylor v. United States, supra.

In the respondent’s case may becone deportabl e as charged soneti ne
in the future, either when he exercises and exhausts his right of
appeal , or when his period of comunity supervision ends and his
right of appeal expires. However, the fact that he may becone
deportable in the future does not nean that he is deportabl e now
See Matter of Ramirez-Sonera, 20 |I&N Dec. 564, 566 (BIA 1992)
(noting that the statutory provision precluding eligibility for a
section 212(c) waiver is triggered when 5 years’ inprisonnment has
been served and the determ nation when to institute proceedings is
within the sole discretion of the Service).

I cannot agree that the mjority provides a permssible
interpretation of section 101(a)(48)(A) of the Act. See Ronald M
Levin, The Anatony of Chevron: Step Two Reconsi dered, Synposi um on
Admi ni strative Law, 72 Chi.-Kent L. Rev. 1253, 1263 (1997)
(asserting that in light of the fact that the Court referred in
ot her passages of Chevron to “reasonabl eness,” it has been said that
an interpretation that is “permssible” mght be one that, under the
“har d-1 ook” doctrine applicable to reviewof agency deci sions, would
not be arbitrary and capricious). The majority, without any
authority to do so, has equated two distinct concepts. See id. at
1263 n.41 (citing Mdtor Vehicle Mrs. Ass'’n v. State Farm Mutual
Auto. Ins. Co., 463 U.S. 29, 43, 57 (1983), for the proposition that
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the agency nust generate a “reasoned analysis” and “articulate a
sati sfactory explanation for its action”); id. at 1265 n.53 (citing
Wiiteliff Inc. v. Shalala, 20 F. 3d 488, 492 (D.C. G r. 1994), which
rejected the “Secretary’s indiscrimnate equation of [two concepts]”
as being “sinply illogical,” wthout any support, and therefore an
unreasonabl e interpretation of the statute).

The majority’s interpretation, which requires us to abandon the
| ongst andi ng, independent rule that appeal nust be waived or
exhaust ed before a conviction beconmes final, differs markedly from
the situation in Rust v. Sullivan, 500 U S. 173 (1991), where the
Supreme Court rejected the argunent that an agency's interpretation
‘is not entitled to deference because it represents a sharp break
with prior interpretations’ of the statute in question,” id. at 186
(quoting Chevron, U S. A, Inc. v. Natural Resources Defense Council,
supra, at 862), and ruled that “[wje find that the Secretary anmply
justified his change of interpretation with a ‘reasoned analysis,’”
id. at 187 (quoting Mdtor Vehicle Mrs. Ass'n v. State Farm Mitua
Auto Ins. Co., supra, at 42). No similar factors, such as the
original intent of the statute, the agency’s practical experience,
or legislative history, which were present in Rust v. Sullivan
supra, exist here. C. Rust v. Sullivan, supra, at 186. Instead,
the majority’s interpretation not only |acks any conprehensive
reasoni ng, but far exceeds the plain | anguage of the statute.

In defining what constitutes a conviction, Congress did not
differenti ate between persons found guilty and for whom a judgment
of conviction exists, and persons who pled quilty or nol o contendere

at the trial level. A “conviction” is deenmed to exist in either
case. To interpret the present | anguage as aut hori zi ng renoval when
direct appeal as of right still remains pending (or before it is

foreclosed by statute) in a case in which the state has deferred
adj udi cation, results in our treating two simlarly situated groups
of noncitizens unequally wi thout reason. See Royster Guano Co. V.
Commonweal th of Virginia, 253 U S. 412, 415 (1920).

As | do not believe that the majority is prepared to go so far as
to claim that the statute allows renoval in cases in which a
respondent has an appeal pending or retains the right of direct
appeal from a judgnment based on a finding of guilt, such a reading
unnecessarily places the constitutionality of the statute in
question. Cf. United States v. Wtkovich, 353 U S. 194, 202 (1957)
(rejecting an interpretation of a statute affecting the liberty
interests of aliens that would raise doubts as to the statute's
validity, based on the “‘cardinal principle ” favoring adoption of
a construction of the statute “‘by which the [constitutional]
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guestion may be avoided ” (quoting Crowell v. Benson, 285 U S. 22,
62 (1932))).

The courts have recognized that “[d]rastic consequences to the
alien may result froma determnation that he has been 'convicted'
of a crime within the neaning of the Act.” Marino v. INS, supra, at
691 (citing Delgadillo v. Carmichael, 332 U S. 388, 391 (1947);
Costello v. INS, 376 U.S. 120, 128 (1964)). As Chief Judge Kaufman
stated in Lennon v. INS, 527 F.2d 187, 193 (2d G r. 1975), “It is
settled doctrine that deportation statutes nust be construed in

favor of the alien . . . [because Congress would not] trench on his
freedom beyond that which is required by the narrowest of severa
possi bl e meani ngs of the words used.” Should there be any doubt

concerni ng the nmeani ng of section 101(a)(48)(A), the rule of lenity
requi res that any anbi guity must be construed in favor of the alien
See Matter of NJ-B-, Interim Decision 3309 (BIA 1997) (Rosenberg,
di ssenti ng).

B. Pino, Not Punu, Controls Wether a Conviction Is
Final and Incurs Deportability

The federal standard of Pino v. Landon and its progeny mandates
that we adhere to the doctrine of finality of conviction, which
requires direct appeal nust be waived or exhausted before a
conviction wll support an order of deportation. In the
respondent’s case, appeal has neither been waived nor exhausted
According to Texas law, direct appeal remmins available to the
respondent. Article 42.12, 8§ 3d(b) specifically provides: "After
an adjudication of guilt, all proceedings, including assessnent of
puni shent, pronouncenment of sentence, granting of probation, and
defendant' s appeal continue as if the adjudication of guilt had not
been deferred."

In Martinez-Mntoya v. INS, supra, the Fifth Crcuit stated
unequi vocal ly that “the defendant retains all rights to direct
appeal from the original plea proceedings in the event the state
| ater proceeds to adjudication.” Id. at 1026 (citing David v.
State, 704 S.w2d 766, 767 (Tex. Crim App. 1985)(en banc)
(rejecting the court of appeals’ finding that appellant “*waived
any alleged defects in the original adjudication proceedings by
failing to nove for an adjudication of guilt withinthirty days'”)).
Furthernore, in MDougal v. State, 610 S.W2d 509, 509-10 (Tex
Crim App. 1981), the Court of Crimnal Appeals made clear that an
order deferring adjudication pursuant to article 42.12, § 3d(a)
sinmply is not appealable until there has been an adjudication of
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guilt. As the concurring judge stated, “I believe the matter is not
any different, for appeal purposes, fromthat where the defendant
has appeared in court, plead guilty or nolo contendere to a felony
of fense, and awaits the assessnent of his punishnment.” [d. at 511
(Teague, J., concurring).

Despite the majority’s reference to the “possibility” of appeal in
di sm ssing the respondent’s contention that his conviction is not
final, the fact that the respondent’s conviction may be appeal ed
should the state court take further action does not transformthe
character of the direct appeal available in his case froman appea
as of right to an appeal that is discretionary. Mreover, the fact
that the court could take further action over an extended period of
time that the respondent remains subject to community supervision
has no bearing on his right of appeal. C. Pino v. N colls, supra,
at 244-45, overrul ed by Pino v. Landon, supra (making no distinction
between this type of direct appeal and an appeal that had to be
taken within a time certain). Simlarly, in Marino v. INS, supra,
the court refused to find the conviction final, despite the fact
that the defendant’s right of appeal never could be exercised.

The respondent’s situation, in relation to his right of direct

appeal, is hardly different fromthat of a defendant who has been
arrested and charged with a crinme but awaits a judgnent, which, if
adverse, he can appeal. It is the sane as that of a defendant who

recei ved a judgnent of conviction based on a jury verdict and whose
appeal period has not expired. And, it is the same as that of a
def endant who pled guilty and retains the right of appeal in a plea
agreement. In all cases, where appeal is provided by statute or on
anot her | egal basis, neither an arrest, a plea, a judicial finding,
or a judgnent of guilt that remains subject to direct appeal
constitutes a final conviction unless and until direct appeal has
been wai ved or exhaust ed. Evitts v. lLucey, supra (acknow edgi ng
that although appeal is not constitutionally required, once the
right is established, it nust be honored and enforced).

I n det erm ni ng whet her the respondent i s deportable, we nmust afford
him a proceeding that conports with the notions of fundanental
fairness and due process. Forner section 242(b)(4) of the Act, 8
US. C § 1252(b)(4)(1994), which is applicable to the respondent’s
case, states, in particular, that no deci sion on deportability shal
be valid unl ess supported by reasonabl e, substantial, and probative
evi dence. See also sections 240(b), (c)(3)(A) of the Act, 8 U S.C
88 1229a(b), (c)(3)(A) (Supp. Il 1996). Furthernore, the regul ations
pl ace t he burden of proving deportability by evidence that is clear
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unequi vocal , and convincing on the Service. 8 C F.R 8 240.46(a)
(1998).

It is premature to find the respondent deportable based on his
“conviction.” The Texas statute provides a specific, tine-linted
peri od of appeal for a defendant whose conviction is handl ed under
article 42.12, just as it provides a specific appeal period for a
def endant whose case is heard and decided at trial by a jury, or by
a judge. There has been no wai ver of the appeal period that exists
in the respondent’s case. The respondent’s period of comunity
supervi sion has not concluded, and according to the terns of the
Texas statute, until that time he retains the right of direct
appeal. Once that period ends, his right of direct appeal under the
Texas statute will have expired. Until then, he is not deportable.
See Matter of Ranmirez-Sonera, supra.

It is our function to review the decision made by the I nmmgration
Judge. 8 CF.R 88 3.1(b)(2), 3.38(a)(1998). And it is our
responsibility to do whatever is proper and necessary to resol ve the
appeal . 8 CFR 8 3.1(d)(1)(1998). VWhen an error by an
I mmi gration Judge wongly sustains a charge of deportability on | ess
than clear, unequivocal, and convincing evidence, prejudice is
apparent and the proceedi ngs shoul d be term nated.

[11. CONCLUSI ON

Al t hough steeped in legal history and principles of statutory
construction, the reasoning underlying ny position that the
respondent cannot be found deportabl e is sinple and straightforward.
As a matter of law, the requirenent of finality of conviction
accordi ng to the | ongst andi ng and unchanged f ederal standard applies
to all convictions, including this one. As a matter of fact, the
Texas statute under which we find the respondent has been
“convi cted” under section 101(a)(48)(A) of the Act is explicit: a
defendant maintains his right of direct appeal from such an
adj udi cati on under this dispositional schenme while he is subject to
conmunity supervision. Thus, there is no evidence that the
respondent‘s “conviction” is final-and can support an order of
deportability—because he retains the right to appeal his conviction
during the period that he is expected to satisfy the conditions
i nposed on his liberty.

The majority’s reading of section 101(a)(48)(A) of the Act is both
i nper m ssi bl e and unreasonable, as it blurs the separate tests for
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det ermi ni ng what constitutes a convicti on—how defi ned by st at ut e—and
when a conviction attains a sufficient degree of finality to forma
basis for deportation, as articulated in Pino v. Landon, supra, and
its progeny with regard to the availability of direct appeal. To
interpret the statute as obviating a finality requirenment, wthout
an express statenment from Congress, throws the anended statute into
direct conflict with the Suprene Court and the federal courts that
have spoken to this question. | do not believe that the plain
| anguage of the statute—er a reasonable interpretation of Congress’
silence with regard to finality—supports either such a reading or a
finding of deportability in this case.

Consequently, 1 dissent. The respondent’s appeal should be
sust ai ned on the basis that the record | acks sufficient evidence to
establish that his conviction is final or that he is deportable as
char ged

38



